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STATEMENT OF THE | SSUE

The issue is whether Respondent CSX Transportation, Inc.'s
rail road crossing located on Ad Kings Road in Jacksonville,
Florida, neets the criteria for closure as set forth in

Rul e 14-46.003(2)(b), Florida Adm nistrative Code.

PRELI M NARY STATEMENT

On April 9, 1997, Respondent CSX Transportation, Inc.
("CSXT") filed an application with Respondent Florida Departnent
of Transportation ("FDOI") to close an at-grade railroad
crossing located in Jacksonville, Florida. On January 31, 2001,
FDOT issued a Notice of Intent to Issue a Permit to close the
subj ect crossing. On March 9, 2001, Petitioner City of
Jacksonville ("CQJ") filed a petition challenging the proposed
granting of the permt. CQJ s petition was designated Case
No. 01-1158. On March 12, 2001, Petitioner Trenron of
Jacksonville, Inc. ("Trenron") filed a petition challenging the
proposed granting of the permit. Trenron's petition was

desi gnated Case No. 01-1157. On March 12, 2001, Petitioner



Centurion Auto Transport, Inc. ("Centurion") filed a petition
chal I engi ng the proposed granting of the permt. Centurion’s
petition was designated Case No. 01-1159. The petitions were
filed with the Division of Adm nistrative Hearings on or about
March 23, 2001

The undersi gned entered an Order consolidating the above
referenced cases on April 5, 2001. A Notice of Hearing dated
April 9, 2001, scheduled a formal hearing on May 31, 2001. A
subsequent Order dated April 30, 2001, reschedul ed the case for
formal hearing on July 10 through 13, 2001.

The parties jointly noved for a continuance of the fornal
heari ng on June 21, 2001. An order dated June 25, 2001, granted
a continuance and reschedul ed the case for hearing on
August 13 through 16, 2001. The parties filed a Pre-Hearing
Stipul ation on August 7, 2001.

During the hearing, CQJ presented the testinony of Harold
Shafer; Thomas M|l er; Faye Barham Rebecca Jenkins; Ll oyd
Washi ngt on; Leonard Propper; Jimy Holderfield; Richard Ball;
W nfred Hazen, Jr.; Toufic Khayat; Reginald Fullwood; Tal nadge
Ford; and Kevin Carter. CQJ presented Exhibits Cty 1 -

Cty 12, Gty 13A - Gty 13D, Cty 15 - Gty 17, Cty 21 -
Cty 25, which were admtted into evidence.
Trenron presented the testinmony of Hugh Caron. Trenron

of fered three exhibits, which were accepted into evidence.



Centurion did not present any wi tnesses. Centurion offered
one exhibit, which was accepted into evidence.

During the hearing, CSXT presented the testinony of David
Teeter; Darryl Miurray; Ohie Fuller, Jr.; Terry Bright; Robert
Grear; Lorin Mck; Dennis Lynch; and G Rex Ni chel son
Respondent CSXT presented the testinony of Geoff Pappas in a
post - heari ng deposition. CSXT offered 33 exhibits, which were
accepted into evidence.

FDOT presented the testinony of Scott Allbritton. FDOT
of fered seven exhibits for adm ssion into evidence, all of which
were admtted into evidence except for one conposite exhibit,
FDOT 3, and several isolated docunents contai ned in two ot her
conposite exhibits, FDOT 1 and FDOT 2 described in the hearing
Transcri pt, which the undersigned reserved ruling on and which
are hereby excl uded.

The Transcript of the proceeding, including the post-
heari ng deposition of Ceoff Pappas, was filed on Septenber 11,
2001. CSXT, FDOT, and Trenron filed their Proposed Recomrended
Orders on Novenber 30, 2001. CQJ filed its Proposed Recommended
Order on Decenber 3, 2001. Al of these Proposed Recomrended
Orders have been considered in the preparation of this
Recomended Order. Centurian did not file proposed findings of

fact and concl usi ons of | aw.



FI NDI NGS OF FACT

A. Hi story and Current Status of Crossing

1. dd Kings Road has been in existence at |east since
1837. The road was located in its approxinmate location in CQJ's
city limts prior to the arrival of the railroad. CQJ owns and
mai ntai ns A d Ki ngs Road.

2. The subject of this proceeding is a public at-grade
railroad crossing ("the Crossing"), designated by FDOT as
Crossing No. 621191C. The Crossing is located in the
nort hwestern part of CQJ in Duval County, Florida. The Crossing
intersects wwth O d Kings Road, which has al ways been an
i nportant neans of ingress and egress to downtown CQJ for
residents |ocated west of the Crossing. A neighborhood
association, the Gand Park Civic Cub, requested that CQJ build
an overpass over the Crossing due to train bl ockages in the
1930' s.

3. The Crossing originally consisted of five tracks.

Later it was increased to seven tracks.

4. 1In 1995, CSXT requested CQJ to consider closing the
Crossing. CQJ refused this request.

5. In April 1997, CSXT filed an application with FDOT to
close the Crossing. Neither CSXT nor FDOT gave CQJ inmedi ate

notice that FDOT was considering the application. However, as



early as January 15, 1998, CSXT was aware that CQOJ opposed the
cl osi ng.

6. In July 1998, CSXT closed the Crossing for repairs with
CQJ' s acqui escence. CQJ understood originally that the repairs
woul d last fromtwo to four weeks. Sone nonths |ater, CQJ
| earned that the Crossing mght not reopen until Decenber 1998.

7. CQJ | earned about CSXT's application to close the
Crossing sonetinme during the fall of 1998. At that tinme, FDOT
verbally conveyed the infornmation about the pendi ng application
for closure of the Crossing to CQJ.

8. In October 1998, CQJ wote a letter requesting FDOT' s
assi stance in opening the Crossing because FDOT had not issued a
permt to close it. Then in February 1999, CSXT advi sed FDOT by
letter that CSXT and CQJ were engaged in negotiations regarding
closure of the Crossing. |In August 1999, FDOT suspended
consi deration of the application pending the on-going
negoti ati ons between CQOJ and CSXT.

9. In a February 2000 letter, CQJ again requested FDOT to
reopen the Crossing until such tinme as formal hearings were held
and/or the parties could enter into a stipulation. FDOT' s
consi deration of the application renmai ned suspended at that

tinme.



10. In October 2000, CSXT requested that FDOT reopen the
file onits application. By letter Novenber 1, 2000, FDOT
advi sed CSXT that the file would be reopened.

11. On January 31, 2001, FDOT issued a Notice of Intent to
| ssue a Permt to close the Crossing. The Crossing renai ned
closed at the tinme of the formal hearing.

B. The Crossing

12. CSXT conducts freight rail operations on railroad
tracks that run in a northwest - southeast direction across Ad
Kings Road in Jacksonville, Florida. The Crossing is |ocated
within the yard limts of CSXT's Mncrief Yard, a |arge
classification yard for CSXT trains.

13. CSXT renoved the two westernnost tracks and the
roadbed at the Crossing after closing it in July 1998.

Currently, the Crossing has a total of five parallel railroad
tracks that cross the road at a skewed angl e of approxi mately 20
degr ees.

14. The distance across the existing tracks is 276 feet.
On both sides of the Crossing, Ad Kings Road is a two-| ane
hi ghway with no sidewal ks. The Crossing has nore railroad
tracks than any other railroad crossing in Jacksonville,

Fl ori da.
15. The Crossing has autonmatic crossing gates and fl ashing

signal lights. CSXT disconnected these traffic control devices



when CSXT closed the Crossing in July 1998. FDOT has no pl ans
to upgrade the traffic control devices regardl ess of whether the
Crossing is reopened or renmins cl osed.

16. The Crossing is located in an urban area. The next
crossing point over the CSXT rail lines is |ocated at the
Edgewood Avenue Bridge, 1.35 mles to the north as neasured
along the rails. Going south, again neasuring along the rails,
the next CSXT crossing is 1.7 mles away at McQuade Street. The
McQuade Street crossing is |ocated at the southern end of
Moncri ef Yard.

17. The easternnost track at the Crossing is the CSXT
mai nline track. The mainline track is the primary track for
Antrak passenger trains and CSXT freight trains that do not
require switching or maintenance in the Mncrief Yard. The
speed limt for trains using the mainline track is 40 mles per
hour. The remaining four tracks at the Crossing are yard
tracks, which CSXT uses for the assenbly of trains on the north
end of the Moncrief Yard, as well as inbound and out bound
freight train arrivals and departures. The four yard tracks
have a speed limt of 10 ml|es per hour.

C. Train Mwvenents at O d Kings Road Crossing

18. There are approximately 100 train novenents, including
swi t chi ng novenents across the Crossing on a daily basis.

Swi tching novenents in the Mincrief Yard involve the assenbly



and di sassenbly of trains through the novenent of freight cars

into designated yard tracks. Switching novenents take place in
the Moncrief Yard 24 hours per day, seven days per week, except
for Christmas, Thanksgiving and sel ect holidays.

19. Switching novenents are carried out primarily at the
north end of Moncrief Yard near the Crossing because the track
| ayout at that end is best suited for such operations. O her
parts of the yard do not |end thenselves to efficient swtching
oper ati ons.

20. In order to be switched, a cut of railroad cars nust
be noved back and forth repeatedly, wth pauses between
novenents. Once switching is conplete, federal |aw requires the
train's brakes to be checked. The train then nust wait for the
track to be clear of other train traffic before departing.
Often a cut of railroad cars wll pull close enough to the
Crossing to activate the warning |ights and gates w t hout
actual ly bl ocking the roadway. Wen that happens, a notori st
will see an open roadway and a stopped train that is the
apparent cause of the activation of the warning devices. This
circunstance creates a uni quely hazardous situation for
not ori sts and pedestri ans.

21. CSXT operates between 11 and 22 internodal trains
dai ly through Moncrief Yard, which is an unusually extensive

operation. Approximately 40 | oconptives per day are serviced in



the yard. Amrak operates daily approximately nine schedul ed
novenents over the mainline track throughout the day and night.

22. Due to its proximty to the Moncrief Yard, O d Kings
Road is regularly blocked by trains engaged in swtching
movenents that travel back and forth across the Crossing, in
addition to other train traffic. There is no practical nethod
of operating the Moncrief Yard w thout blocking Ad Kings Road
for extended periods of time. This is the only CSXT railroad
crossing in the State of Florida that is regularly bl ocked by
swi t chi ng novenents for extended periods of tinmne.

23. On Novenber 29 and 30, 2000, CSXT studied the anmount
of time that the Crossing was bl ocked by train novenents. The
study denonstrated that train traffic bl ocked the Crossing for a
total of 12 hours and six mnutes during a 24-hour period of
time. Such bl ockage has consistently existed at the Crossing
for 30 years or nore.

24. On July 31 through August 2, 2001, CQJ studied the
anount of tinme that the Crossing was bl ocked by train novenents.
The results of the CQJ study were consistent with the CSXT study
of train bl ockages at the Crossing.

25. The surveys perfornmed by CSXT and CQJ to determ ne the
time that trains blocked the Crossing neasured only the anount
of time that one or nore trains actually blocked A d Kings Road.

If the Crossing were open to traffic, O d Kings Road woul d be

10



bl ocked for even |onger periods of tine because the flashing
lights and gates woul d activate before the trains arrived at the
Cr ossi ng.

D. Mtor Vehicle Traffic at the Crossing

26. From 1991 to 1997, the average daily traffic volune in
the vicinity of the Add Kings Road crossing was |ess than 2,000
vehi cl es per day. The notor vehicle traffic volune at A d Kings
Road is considered a low traffic count by FDOT standards. The
traffic volume at the Crossing is far too lowto justify
expendi ng the funds and ot her resources necessary to construct
an over pass.

E. Safety Effects upon Rail and Vehicle Traffic

27. Some of the facts necessary to determ ne safety
effects upon rail and vehicle traffic are discussed in
par agr aph 20.

28. Due to the height and | ength of slow noving or stopped
trains involved in sw tching operations on sone or all of the
four railroad tracks to the west of the CSXT main line,
not ori sts approaching the crossing fromthe west cannot see
fast-noving trains, including Antrak passenger trains,
approaching the Crossing on the CSXT mainline. Likew se, the
20-degree skew of the intersection makes it difficult for

west bound notorists on the east side of the Crossing to | ook to

11



their left to determ ne whether a northbound train is
appr oachi ng.

29. Mdtorists frustrated by the long wait tines at the
Crossing regularly drive around the crossing gates. They take
this risk often under the m staken belief that stopped or slow
nmoving trains have activated the signal lights and gates. At
tinmes vehicles fall off the roadway as drivers attenpt to go
around trains partially blocking the roadway. Drivers also
becone distracted by the bevel ed and rough roadway surface
bet ween the nunerous tracts. These circunstances, together with
the regul ar and extended bl ockages, give notorists a high
probability of interacting with train traffic while
sinmul taneously alnost inviting themto run the gates.

30. CQJ’s nei ghborhood witnesses testified that they
either personally drove around the | owered crossing gates at the
Crossing or observed other notorists driving around the gates in
order to avoid extended train delays. CQJ w tnesses, Rebecca
Jenki ns and Tal nadge Ford, have observed two to four vehicles
driving around the crossing gates at the sanme tine.

31. Modtor vehicles have al so been stranded on the railroad
tracks on several occasions when notorists drove around the
| onered gates and |l eft the paved road area at the Crossing.

32. The safety hazards present are unique to the Crossing

based upon the presence of a substantial nunber of train-

12



swi t chi ng novenents over the crossing, nmultiple tracks with
trains of varying speeds, notorist frustration over train

del ays, obstructions to visibility and a general m sapprehension
by the notoring public of the nature of yard sw tching
movenents. Unlike the Crossing, the majority of railroad
crossings do not contain nultiple railroad tracks within yard
l[imts with trains performng different operations at different
rates of speed.

33. Due to the skewed angle of the Crossing, the presence
of five railroad tracks, and the | ocation of the crossing gates,
the distance that a notor vehicle or pedestrian nust travel to
traverse the Crossing is 397 feet. Even if the signal lights
were relocated closer to the railroad tracks, the distance
across O d Kings Road woul d be approximtely 276 feet, the
actual distance across the tracks. The substantial |ength and
t he skewed angle of the Crossing reduce visibility for notorists
and increase the probability of a crossing accident.

34. The use of comercial trucks over the Crossing on a
regul ar basis woul d substantially increase the danger of an
accident due to the distance that a truck nust travel over the
Crossing under normal operating conditions. Because of their
| ength, large commercial trucks take longer to clear a crossing

than a car traveling at the sanme speed.
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35. There were at least 12 railroad-crossing accidents at
the Crossing from 1975 until 1998. Mst of these accidents
occurred on account of violation of |aw by drivers or
pedestrians. One of these, a notor vehicle accident, resulted
in a fatality. Six of the eight accidents involving a notori st
resulted in no personal injury. Even so, the Crossing had the
hi ghest nunber of grade-crossing accidents in Jacksonville,
Florida, from 1975 until 1998.

36. In January 2001, CQJ comm ssioned a Jacksonville
engineering firm Witz and Moye, to performa study of 10
railroad crossings in the northwest quadrant of Jacksonville,
Florida. This study included the Crossing, which had the
hi ghest nunber of accidents of the 10 railroad crossings. There
were twice as many accidents at the Crossing than the crossing
wi th the second hi ghest nunber of accidents, despite the fact
that the Crossing had one of the lowest traffic vol unes.

37. In addition to accidents, there have been nunerous
near-mss incidents at the Crossing, where notorists driving
around the crossing gates narrowWy avoided injuries. Due to
obstructions to visibility, an Antrak train traveling 40 mles
per hour on the CSXT nmain |ine does not have sufficient tine to
avoid a collision at the Crossing.

38. M. Darryl Murray, the Service Manager for Antrak

testified that he regularly operated trains over the Crossing
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from1974 until 1986 with the Seaboard Coastline Railroad, and
from 1986 until 1991 with Antrak. Since 1991, M. Mirray has
directly supervised Antrak train crews that operate over the
Cr ossi ng.

39. M. Murray testified there are other crossings that
are just as busy as the Crossing. He admtted that the Crossing
woul d be safer in the future because the two western-nost tracks
have been renoved. However, according to M. Mirray, the
Crossing is one of the nost dangerous railroad crossings that he
has encountered during his railroad career. According to
M. Mirray, a crossing accident involving an Antrak passenger
train traveling 40 mles per hour at Ad Kings Road could result
in serious personal injury or death to the notor vehicle
occupants and train crew, derailnment of the train; and injuries
to Antrak passengers due to the energency braking application of
the train. In the early to md 1990's, M. Mirray personally
i nvestigated an accident involving an Antrak train and a
passenger vehicle at the Crossing, which resulted in serious
personal injuries to the notorist.

40. M. Kevin Carter, a nmanager for Resource Logistics
International ("RLI"), testified that if the Crossing were
re-opened, RLI trucks carrying 80,000 pounds of al um num would
use it during transport. M. Carter has seen one or two of his

truck drivers go around the gates at the Crossing and was aware
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of other trucks going around the | owered gates. M. Carter has
di sciplined at |east one of his drivers for driving around
railroad crossing gates in the down position.

41. CSXT al so presented the testinony of experienced
rail road enpl oyees who have worked in the Mncrief Yard at the
Crossing on a daily basis for many years. CSXT enpl oyees
testified that, due to its location in the mddle of an active
switching yard, the Crossing is the nost dangerous railroad
crossing in Jacksonville, Florida.

42. In addition to notor vehicle accidents at the
Crossing, the evidence established a serious safety hazard
i nvol vi ng pedestrians. Prior to its closing in 1998,
pedestrians regularly clinbed between freight cars stopped at
the Crossing in order to avoid extended train bl ockages.

Addi tionally, pedestrians regularly placed their bicycles over
or under the coupling mechani smthat connects railroad cars
while attenpting to clinb between railroad cars.

43. Several of the accidents at the Crossing invol ved
serious injuries to pedestrians who were trapped between freight
cars when the train suddenly noved. The nunber of pedestrians
at the Crossing has decreased since its closure. There have
been no accidents at the A d Kings Road crossing since its

closure in 1998.
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44. 1f the Crossing were closed, protective neasures coul d
be taken to nore effectively discourage trespasser access,

i ncludi ng cul -de-sacs, road barriers, fencing and signage. CQJ

has determ ned there is sufficient land to build cul-de-sacs at

the Crossing. On the other hand, it is inpossible to conpletely
bl ock pedestrians fromusing the Crossing if they are intent on
doi ng so.

45. In an effort to assess safety hazards at the Crossing,
CQJ presented evidence about the FDOT Safety |Index. FDOT uses
the safety index to determne the prioritization of upgrades for
crossings that do not have automatic gates and signal |ights.
FDOT does not utilize the safety index for its closure analysis.
The FDOT safety index for prioritizing crossing-warning device
upgr ades does not determ ne the dangerousness of a railroad
Crossi ng.

46. The federal governnment requires FDOT to create the
safety index annually. From anong the top 800 crossings, FDOT
determ nes which crossings receive funding for inprovenent of
war ni ng devi ces. The maxi mum protection that FDOT currently
permts is flashing |ights and automati c gates. Crossings that
rank in the top 800 on the safety index and that already have
Iights and gates do not receive fundi ng because no further
i nprovenent is available. 1In effect, the safety index report

serves only to identify problematic crossings. Wth annual
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funding of only approximately $5 mllion, FDOT inproves about 30
Crossi ngs per year.

47. Al though the Crossing had autonmatic gates and fl ashi ng
signal lights before they were disconnected in July 1998, the
current FDOT Safety Index indicates that the Crossing has a
safety index rank of 561 out of 4500 railroad crossings in the
state. This does not nean that FDOT considers 560 ot her
crossings to have greater priority for upgrades than the
Crossing. Because the safety index report continues to assign a
high rank to the Crossing, which already has |ights and gates,
the only way FDOT can nmake the Crossing safer is to close it.

48. Even so, using the FDOT safety index ranking and
correct factual assunptions, the safety index nunber for the
Crossing is approximately 50, which is | ess than the nargi nal
safety |l evel index nunmber of 60 set by FDOT. FDOT gui delines
indicate that a crossing should be consi dered for inprovenents
at a safety |evel index of 60.

49. FDOT uses a separate programto consi der overpass
construction for crossings. As stated above, the lowtraffic
count and the availability of the Edgewood Avenue overpass | ess
than two mles away neans that the Crossing does not warrant the
expenditures required for construction of an over pass.

50. The automatic gates at the Crossing are part of a

t wo- quadrant gate system Petitioners have proposed that
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four - quadrant gates and a nedi an be constructed in order to
deter notorists fromgoing around the gates. The appeal of a
four-quadrant gate systemis that it bl ocks both | anes of travel
on both sides of a crossing. A four-quadrant system di scourages
nmore people fromrunning the gates than does a two-quadrant gate
system However, people at tines run four-quadrant gates and
woul d be likely to do so at the Crossing.

51. An activated four-quadrant gate system could bl ock a
vehicle attenpting to get out of the Crossing. FDOT uses
t wo- quadrant gate systens because they | eave the exit froma
crossing unobstructed. An exit for vehicles at the Crossing is
especially inportant because of the unusual wi dth and the
constant activation of the gates by switching trains. A
four - quadrant gate system woul d neither redress the extrenely
dangerous conditions at the crossing nor change the incentives
for people to run the gates.

52. FDOT does not currently permt four-quadrant gates at
crossings like the one at issue here. Additionally, the Federal
Hi ghway Adm ni stration has not authorized installation of four-
gquadrant gates as a standard recommended practice. Qher states
do use four-quadrant gates on an experinental basis. Finally,
installing a four-quadrant gate system at the crossing woul d

cost between $500, 000 and $1, 500, 000.
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F. Necessity, Convenience and Uilization of Renmining
Rout es Where Practi cal

53. In the area of the Crossing, Ad Kings Road connects
New Ki ngs Road and Edgewood Avenue. The intersection of Ad
Ki ngs Road and New Kings Road is |ocated at a di stance of
approxi mately 100 yards to the east of the Crossing.

54. New Kings Road is a four-lane highway that curves at
its intersection with A d Kings Road, going east through the
nei ghbor hood of Grand Park and becom ng Ki ngs Road and US 23.
Kings Road is a thoroughfare to downtown CQJ in this direction.

55. In the other direction, New Kings Road runs north,
paral leling the CSXT mainline track, which is to the west for
sone distance. In this area, New Kings Road forns the western
end of the Grand Park nei ghborhood. As New Ki ngs Road runs
north, it becones U S. 1/23 about one-half mle fromthe AQd
Kings Road intersection. New Kings Road is also a heavily
travel ed four-1ane hi ghway.

56. On the west side of the Crossing, 20th Street West and
St. Cair Street, both of which are two-|ane streets, dead end
into Ad Kings Road, with 20th Street West running west and
St. Cair Street running south. Further to the west, Ad Kings
Road intersects with Edgewood Avenue, a four-I|ane state highway
runni ng north and south. The nei ghborhood directly to the west

and south of A d Kings Road is known as the Paxon community.

20



57. Running north fromthe intersection with Ad Kings
Road, Edgewood Avenue intersects New Kings Road (US 1/23). Just
before this intersection, Edgewood Avenue separates from grade
and becones a viaduct (overpass) that crosses the CSXT mainline
tracks. Traveling this route and then turning south on New
Ki ngs Road, a vehicle would reach the intersection of New Ki ngs
Road and O d Kings Road. |If one is |located on the west side of
the Crossing, and the Crossing is closed, this route is the
shortest distance to the east side of the Crossing.

58. The di stance going around the Crossing fromwest to
east (clockw se), starting at the intersection of A d Kings Road
and St. Clair Street and finishing at the intersection of Ad
Ki ngs Road and New Kings Road is approximtely 3.26 mles.

Going in the opposite direction (counterclockw se) the distance
is approximately 3.28 mles. These distances were cal cul ated as
averages after making six vehicle travel runs in a clockw se
direction (west to east) and five vehicle travel runs in a
countercl ockwi se direction (east to west) respectively.

59. Traveling around the Crossing in a southern direction,
either fromwest to east or east to west would require going al
the way to the McQuade Street crossing, or to the Beaver Street
vi aduct, just south of McQuade Street. The southern route
i nvol ves di stances substantially in excess of those al ong the

Edgewood Avenue - New Kings Road route to the north.
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60. Al of the major interstates in Jacksonville can be
conveni ently reached via New Ki ngs Road or Edgewood Avenue

61. Mdtorists traveling west on A d Kings Road over the
Crossing woul d have to cross several other railroad crossings in
order to reach Edgewood Avenue. In addition to the significant
train bl ockages at the Crossing, significant train bl ockages
exi st at Norfolk Southern”s A d Kings Road crossing due to the
proximty of the crossing to Norfolk Southern’ s Sinpson Yard.

62. Alittle over one-half mle to the west of the
Crossing, and to the north and south thereof, the Norfolk
Sout hern mainline tracks run parallel to the CSXT tracks and
al so cross AOd Kings Road. The Norfol k Southern tracks cross
St. Cair Street, 20th Street Wst and A d Kings Road, going
south to north. Immediately north of O d Kings Road those
tracks conprise the southern end of Norfol k Southern's Sinpson
Yard, a switching yard |i ke Mncrief Yard.

63. Norfolk Southern trains at tinmes block St. Cair
Street, 20th Street West, and A d Kings Road all at the sane
time. Wien this occurs, with the Crossing closed, the area
inside the triangle formed by A d Kings Road, the Norfolk
Sout hern tracks, and St. Cair Street becones |andl ocked, making
ingress and egress to the area i npossible.

64. Norfolk Southern trains block the Norfol k Southern

crossing across A d Kings Road approximately six out of 24 hours
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a day. CSXT trains block the Crossing on an average of at |east
nine or nore hours a day and as nuch as 12 hours a day. Trains
bl ock A d Kings Road, 20th Street West, and St. Cair Street al
three sinultaneously approxinmately nine tinmes a day, for periods
rangi ng between 1.29 mnutes and 15 m nutes, with an average
bl ockage tine of 6.5 mnutes. On the high side, the triangle
area m ght be conpletely blocked for as much as 2.25 hours per
day total .

65. On sone occasions since the Crossing was cl osed,
people within the triangle nay have been unable to enter or
| eave the triangle for as nmuch as 30 mnutes or nore at a tine.
This m ght have been the case one or nore tinmes a day. It is
al so true that the total bl ockage woul d be sonewhat decreased
with the Crossing open because it would provide an additional
entrance or exit. However, even with the Crossing open, trains
will still block the triangle area for approximtely 40 percent
of the tinme out of a 24-hour day.

66. Mdtorists using the alternate route over New Kings
Road and Edgewood Avenue woul d encounter one railroad crossing
on New Kings Road. Trains block the New Kings Road crossing for
up to 30 mnutes at a tinme, |less than one hour of total bl ockage
during an average 12-hour period from7:00 am to 7:00 p.m

67. Approxinmately 2000 to 3000 people live in the G and

Park community on the east side of the Crossing. The sane
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nunber of people live in the Paxon community on the west side of
the Crossing. These residents oppose the closing of the
Crossing for many reasons, including the following: (a) People
from G and Park on the east side of the Crossing participate in
comunity activities such as Little League Baseball at the Joe
Hamond Center near the west side of the Crossing; (b) Children
in Gand Park go to school at Paxon M ddl e School and Paxon Hi gh
School ; and (c) G ocery stores, stores such as Hone Depot, and
ot her shopping facilities are | ocated on the west side of the

Cr ossi ng.

68. |If the Crossing remains closed, these people wll
suf fer some i nconvenience in having to travel the alternate
route over New Kings Road and Edgewood Avenue. However, the
Edgewood Avenue overpass on the alternate route provides the
Paxon and G and Park residents access to either side of the
Crossing without crossing any of railroad tracks along A d Kings
Road.

69. If a notorist traveled a |loop fromthe east side to
the west side of the Crossing using the alternate route over New
Ki ngs Road and Edgewood Avenue, the total anmount of travel tine
woul d be between five and 10 m nutes depending on the tinme of
day and the anount of traffic. |In order to calculate the
addi ti onal burden on notorists using the alternate route, a

reducti on woul d have to be taken for the anpbunt of tine that a
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not ori st would have to travel 6,746 feet fromthe Crossing to
Edgewood Avenue.

70. FDOT grades levels of road service from"A" to "F",
with "A" being the highest |evel of service. Roads with an "A"
| evel of service have the ability to handl e considerably nore
vehicle traffic without causing delays in traffic novenment. The
| evel of service for New Kings Road and Edgewood Avenue is an
"A" level of service. Therefore, the alternate route is in good
condition and able to accommopdate the additional traffic vol unme
that results fromthe closure of the Crossing.

71. Due to the significant train bl ockages at the CSXT and
Norfol k Southern A d Kings Road crossings, the alternate route
over New Ki ngs Road and Edgewood Avenue is a nore reliable route
for notorists. The alternate route over New Kings Road and
Edgewood Avenue takes significantly less travel tinme for
notorists than A d Kings Road if the CSXT or Norfol k Sout hern
crossings on Ad Kings Road are bl ocked by train traffic.

72. It is undisputed that a substantial volunme of rai
traffic utilizes the CSXT tracts at A d Kings Road. However,
the trains in the Moncrief Yard are no | onger than they were in
the 1960s. In fact, there are probably 500 less train cars in
the yard and traveling across the Crossing than there were back

t hen.
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73. CSXT's business operation will not changed or be
af fected regardl ess of whether the Crossing is open or closed.
CSXT has no busi ness necessity to have the Crossing closed,
apart fromits dangerousness.

74. It is true that the closing of the Crossing wll
result in sonme inconvenience to three residential homes and two
busi nesses, Trenmron and RLI, |located within the triangle forned
by the Norfol k Southern mainline, Od Kings Road and St. Claire
Street. However, the triangle existed before these homes were
constructed and before the businesses were established. Anyone
| ocating a hone or business in the triangle area between two
rail road yards and two railroad tracks knew or shoul d have known
that train bl ockages were going to be a problem

75. Prior to the closing of the Crossing, the honeowners
inthe triangle used St. Clair Street as their primary access
route. They used the Crossing mainly when the St. Clair Street
crossi ng was bl ocked.

76. Trenmron purchased its St. Cair Street business
prem ses in June 2000, after the Crossing had been cl osed for
al nost two years. Prior to the purchase of the business
prem ses, Trenron represented to the Jacksonville Economc
Devel opment Commission that it had perforned an initia

feasibility study and concluded that the current roadways and
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public utilities were adequate to neet the denands for the new
facility.

77. Trenmron, which manufactures cenent pavers, has 10 to
40 trucks entering and | eaving the conpany's prenmi ses in a day.
If the Crossing were open and not bl ocked by trains, the best
access to 1-95 for Trenmron's trucks woul d be through the
Crossing. Additionally, because the Crossing is closed,
Trenron's enpl oyees have problens with access to and from work
when the triangle is seal ed.

78. Trenmron performed surveys of train traffic at the
Norfol k Southern St. Clair Street and 20th Street West crossings
in Cctober and Novenber 2000, and the Crossing in July 2001.
The surveys neasured the maxi num anmount of tine the St. dair
Street crossing was bl ocked by train traffic and not actual
vehi cl e del ays at the crossing.

79. A CQJ study recorded actual vehicle delays using a
proper nethodol ogy at ten crossings in the area of A d Kings
Road. However, this study did not include a survey of vehicle
del ays at the Norfol k Southern St. Clair Street crossing.

80. CSXT studied train bl ockages at the Norfol k Sout hern
St. Cair Street crossing on June 13 and 14, 2001. The results
of the CSXT surveys provi de persuasive evidence that no

significant train delays exist at St. Caire Street.
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81. After the date of the Trenmron train delay studies at
the St. Clair Street crossing, Trentron’s President, Hugh Caron,
reached a cooperative arrangenent with Norfol k Sout hern whereby
the railroad agreed to reduce train blockages at St. Cair
Street. M. Caron and |local triangle residents, Thomas M| | er
MIlton Holl and and Rebecca Jenkins, testified that the
cooperative arrangenent was working in a satisfactory manner at
the tinme of the final hearing.

82. If the Crossing was open, Trenron and RLI trucks m ght
be able to | ook down O d Kings Road to see if a train was
bl ocki ng the Crossing before heading in that direction. But if
a train blocks the tracks as the trucks approach the Crossing,

t hey cannot turn around.

83. In the event of a train blockage, RLI's trucks can use
an alternate route through the Norfol k Southern Sinpson Yard to
ci rcunvent the bl ocked crossing on an energency basis.
Additionally, MIlton Holland, one of the three honeowners who
reside in the triangle area, also uses the alternate route
t hrough the Norfol k Southern Sinpson Yard to circunvent the
Crossing when it is bl ocked.

84. RLI is a trucking business that transports buil ding
material. |t ships and receives material such as steel coils
and plywood to and fromthe Norfol k Southern boxcars. It also

transports netal containers to and fromthe two major
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Jacksonville seaports. RLI's facility on O d Kings Road serves
as a war ehouse for these shipnents.

85. RLI's tractor-trailers make 16 to 20 round trips a day
fromthe warehouse to the seaports. Prior to July 1998, the
tractor-trailers regularly used the Crossing when it was not
bl ocked by train traffic. Even so, the RLI trucks and personnel
were trapped within the triangle every now and then. Wth the
closing of the Crossing, RLI's enployees and trucks are trapped
within the triangle on a nore regul ar basis.

86. RLI has not m ssed any shipnments since the closure of
the Crossing. M. Carter testified that, at this point in tine,
it did not nake a difference to himwhether the A d Kings Road
Crossing remai ned cl osed.

87. Centurion’s President, Harold Shafer, testified that
none of his four autonobile transport businesses, including
Centurion, were inpacted by the closure of the Crossing.
According to M. Shafer, he owns a business in the triangle area
known as Vehicle Transport, Inc., which builds racking systens
for transporting autonobiles in containers.

88. Vehicle Transport, Inc., was not operating and had no
enpl oyees at the tine of the final hearing. M. Shafer is
pl anning to reopen Vehicle Transport, Inc., contingent upon the

busi ness being a successful bidder on several contracts. In
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that event, Vehicle Transport, Inc., would enploy 25 to 30
enpl oyees at the St. Cair facility.

89. If Vehicle Transport, Inc., were to reopen for
business on St. Claire Street with the Crossing closed, the
conpany woul d suffer a loss in |abor efficiency. However, M.
Shafer's primary concern woul d be the occasional unavailability
of enmergency fire and rescue service, not access for his
busi ness resulting fromthe closing of the Crossing.

90. Petitioners' expert w tness, CGeoff Pappas, presented
evi dence of an econom c inpacts study, concluding that the
busi nesses |l ocated within the triangle had suffered econom c
| osses due to the Crossing's closure. Rather than exam ning the
busi ness records of these conpanies, M. Pappas based his
anal ysis on estinmated projected | osses due to the cost of
addi tional motor fuel consumed by commercial trucks accessing
t he businesses via the alternate route and due to the cost of
payi ng enpl oyees for |ost tine spent waiting at one of the
Nor f ol k Sout hern crossi ngs.

91. M. Pappas opined that RLI's fuel expense has
i ncreased by $3,000 per year since the closing of the Crossing.
He concl uded that the conpany has experienced over $55, 200 per
year in |ost |abor because of the tine the enpl oyees spend

waiting on trains to clear the tracks. According to M. Papas,
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ot her trucki ng conpani es making deliveries to RLI's facility
have al so incurred significant financial |osses.

92. As to Trenron, M. Pappas testified that the conpany
| oses approxi mately $42,000 per year in |abor efficiency because
t he enpl oyees spend so nuch tinme waiting for the tracks to clear
within the triangle. Trenron pays outside truck drivers to
deliver its products by the truckload; therefore, M. Pappas
asserted that firns delivering to Trenron have incurred
approximately $13,450 in additional fuel expenditures per year
because the Crossing is closed. M. Pappas cal cul ated these
econom c | osses for Trenron beginning in 1998 even though
Trenron did not open its business facility until 2000.

93. In support for his projected fuel consunption cost
anal ysis, M. Pappas assuned that each and every truck woul d
have accessed the triangle area via the Crossing if it had been
open. M. Pappas al so assuned that each and every truck used
the alternate route because of the Crossing s closure.

94. On cross-exanination, M. Pappas had to concede the
following: (a) Any truck going to or coming fromlinterstate 10,
Interstate 295, or going to northbound Interstate 95 woul d
access the triangle area using a crossing other than the one at
i ssue here; (b) An origin and destination study needs to be
conducted to accurately determ ne the percentage of conmerci al

traffic actually utilizing the alternate route; (c) If an origin
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and destination study had been conducted, it would have shown
that the trucks woul d have used the Norfol k Southern crossing at
| east sone of the tine; and (d) The analysis did not consider

t he i npact of regular bl ockages at the Crossing. M. Pappas
admtted that his analysis was "a last mnute review' that coul d
have been "nmuch nore accurate.”

95. In support of his | ost wages cost analysis, M. Papas
estimated that every enpl oyee of each business woul d nmake four
trips into or out of the triangle area every working day of the
year. He estimated that each and every trip would incur a
15-m nute delay due to train bl ockages on the Norfol k Sout hern
line. Thus, M. Pappas concluded that each and every enpl oyee
was estimated to | ose one hour every working day. By
mul tiplying the estimated nunber of enpl oyees of each busi ness
by the estimated average hourly wage paid by that business, then
doubling that anobunt to account for "indirect wage | osses,"

M . Pappas estimted the dollar anpbunt of wages |ost daily by
each business. By nultiplying that product by the nunber of
wor ki ng days in a year, M. Pappas estimted the annual loss to
each busi ness.

96. M. Pappas's |ost wages cost anal ysis assuned t hat
each and every trip into or out of the triangle area would have

been nmade via the Crossing had it been open. He further assuned
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t hat each business paid their enployees for the tine they spent
waiting at a rail crossing comng to or |eaving work.

97. On cross-exam nation, M. Pappas conceded the
following: (a) Enployees would not be paid for tinme spent
waiting at a crossing after |eaving work; (b) Enployees m ght
not | eave work for lunch; and (c) Such trips would have to be
deducted fromthe anal ysis.

98. There is no doubt that RLI and Trenron have incurred
an adverse financial inpact due to the closure of the Crossing.
However, for the reasons set forth above, M. Pappas's cost
anal ysis studies and his testinony in support thereof, cannot be
relied upon to accurately reflect that inpact.

G Pedestri an Conveni ence

99. It is undisputed that the Crossing was not designed
for pedestrian or bicycle use. Neverthel ess, persuasive
evi dence indicates that pedestrians and bicyclists used the
Crossing before it was closed. They have continued to cross the
tracks since CSXT renoved the crossing roadway in July 1998.

100. One survey indicates that as many as six pedestrians
used the Crossing during a 24-hour period in 2001. O her
evi dence indicates that at |east 15 pedestrians used the
Crossing during an eight-hour period in 2001. These pedestrians

include a lot of Grand Park comunity residents who do not own

33



not or vehicles and therefore need to walk or rely on other neans
of transportation.

101. It would take over an hour for a brisk walker to wal k
t he proposed alternate route around the Crossing, a distance of
3.26 mles. The alternate route is al so dangerous for
pedestri ans because both Edgewood Avenue and New Ki ngs Road
(U.S. 1/23) are four-lane highways with no sidewal ks.

Addi tionally, the overpass on Edgewood Avenue has cenent
barriers that block off and reduce the size of the sidewal ks so
that they are inpassible. Thus a pedestrian nust wal k right
next to the auto | anes on the viaduct.

102. Public bus service provided by the Jacksonville
Transportation Authority (JTA) connects the nei ghborhoods on
both sides of the Crossing. Sone tinme shortly before the final
hearing, a CSXT witness followed two buses that connect the
Paxon community and the Grand Park community on the eastern side
of the Edgewood Avenue overpass. Additionally, CSXT and CQJ
provi ded exhibits which clearly show t hat pedestrians on both
sides of the Crossing have reasonabl e access to bus
transportation over the alternate route, on weekdays and
weekends, w thout having to wal k an unreasonabl e di st ance.

103. The pedestrian safety hazards at the Crossing
substantially outweigh any limted pedestrian inconveni ence that

woul d result fromthe closing of the Crossing.

34



H. Excessive Restriction to Energency Type Vehicl es
Resulting from C osing

104. The Jacksonville Fire and Rescue Departnent naturally
has sonme concerns that it will be unable to provide tinely
energency services in the triangle area when it is sealed. This
is nmore likely to happen with the Crossing closed.

105. A d Kings Road has always been an area of |limted
access for fire and rescue crews due to the ampunt of train
bl ockages at the Crossing. The response tinme of fire and rescue
services could be reduced by one mnute if the Crossing were
open and not bl ocked by a train. One nminute can nean the
difference between |ife and death in an enmergency situation.

106. Prior to its closing, energency vehicles were
di spatched fromthe east side of the Crossing (fromfire and
rescue Station 7) to cover energency calls on the west side of
the Crossing. Since the closure of the Crossing, the
Jacksonville Fire and Rescue Departnent has nodified its
response procedures to handle fire and rescue calls for the west
side of the Crossing by placing a new fire and rescue station
(Station 17) |l ocated on Huron Street, west of and | ess than two
mles fromthe Crossing. Huron Street connects wth St. Caire
Street south of the Norfol k Southern crossing.

107. Stations 7 and 17 cannot mexim ze their potential by

provi di ng overl apping fire and rescue services because of the
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closure of the Crossing. Instead, the two stations serve as
backup units for each other

108. The change in fire and rescue response procedures was
required in part due to the closure of the Crossing. It also
was necessary to neet increasing demand for service on the west
side of the Crossing and to ensure energency service when there
were sinmultaneous nmultiple calls.

109. RLI and Trenron al so are concerned that emnergency
services will not arrive tinely if the Crossing is closed and
the triangle area is sealed. RLI has 16 to 18 enployees. In
August 2001, a Norfol k Southern train was bl ocking 20th Street
West and St. Clair Street when one of RLI's enpl oyees required
energency nedical services. Norfolk Southern had to break the
train so that rescue services could answer the energency call
The rescue response tine on that occasion was 12 m nutes.

110. Trenron has 12 enpl oyees. Sonetine in 2001, Trenron
had to call for enmergency nedical help for an enpl oyee who was
experiencing an asthma panic attack. The emergency response
vehicle took 30 mnutes to respond to Trenron's facility. The
record does not indicate whether a train sealed the triangle
area at that tine.

111. Despite the above-referenced incidents, the average
response tinmes for the three fire and rescue zones in the area

of the Crossing have significantly inproved since its closure in
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1998. For exanple, fire and rescue Zone 5370 includes the
triangle area. The average response tine for fire response in
Zone 5370 was 6.1 mnutes in 1997 and 4.7 mnutes in 1999 and
2000. The average response tinme for energency nedical response
in Zone 5370 was 8.6 mnutes in 1997, 5.7 mnutes in 1999, and
6.2 mnutes in 2000. The Jacksonville Fire and Rescue
Departnment considers six mnutes to be the optinmumresponse tine
for emergency nedical response.

112. Regardless of the closing of the Crossing, there may
be tines when fire and rescue vehicles need to request that a
train be broken in order to access the triangle area. Wile
fire and rescue personnel prefer that the Crossing be open, any
restriction to fire and rescue vehicles as a result of the
cl osure of the Crossing has not been and will not be excessive.

113. The Jacksonville Sheriff’'s O fice has good
over | appi ng vehicle coverage on both sides of the Crossing.
There was no evi dence presented that police calls have been or
woul d be del ayed as the result of the closing of the Crossing.
There is evidence that the police do not patrol along A d Kings
Road as often as they did before the Crossing was cl osed.
Neverthel ess, any restrictions to police patrol vehicles as a

result of the closure of the Crossing have not been excessi ve.
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|. Effect of Closing on Rail Operations And Expenses

114. Al though CSXT has no busi ness necessity to keep the
Crossing closed, crossing accidents inpact the railroad' s
operations. This occurs when train crews are relieved fromduty
and lose tine fromwork dealing with the enotional effects or
psychol ogi cal trauma caused by wi tnessing serious accidents.
Addi tionally, CSXT has significant liability exposure for
crossing accidents at the Crossing, including physical and
enotional injury clainms brought by notorists, passengers, train
crews and pedestrians based upon the proximty of the Crossing
to the Moncrief Yard. So far, CSXT has paid approximtely
$500, 000 for clains arising out of accidents at the A d Kings
Road crossing, exclusive of attorney’' s fees and costs. Antrak
has pai d approxi mately $100, 000.

CONCLUSI ONS OF LAW

115. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

116. CSXT has the burden of proving by a preponderance of

the evidence that the Crossing should be closed. Departnent of

Transportation v. J.WC. Co. Inc., 396 So. 2d 778 (Fla. 1st DCA

1981).
117. FDOT substantially conplied with its procedure in

issuing its Notice of Intent to Issue Permt. CSXT filed the
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application for closure in the Spring of 1997. CQJ informally
| earned about the pending application in the Fall of 1998. FDOT
issued the formal Notice of Intent to Issue Permt on
January 31, 2001. Any deficiency on the part of FDOT in
providing notice to CQJ was harm ess.

118. FDOT exercises regulatory authority over all public
rail road- highway crossings in the State of Florida pursuant to

Section 335.141, Florida Statutes. City of Plant City v.

Departnent of Transportation, 399 So. 2d 1075 (Fla. 2d DCA

1981) .

119. To carry out its responsibility, FDOT has pronul gated
Rul es 14-46.003(1) and 14-46.003(2), Florida Adm nistrative
Code, which provide as follows, in pertinent part:

(1) Purpose. To provide rules for the
Fl ori da Departnment of Transportation,
pursuant to Section 335.141, Florida
Statutes, for the establishnment of uniform
standards in the issuance of final orders of
t he departnent regarding permts for the
opening and closing of public railroad -
hi ghway grade crossings. The two basic
obj ectives of these uniform standards will
be to:

(a) Reduce the accident frequency and
severity of grade crossings, and

(b) Inprove rail and notor vehicle
operating efficiency.

(2) Opening and dosing Public G ade
Crossings. The Department of Transportation
may accept applications for the opening and
closing of public railroad crossings from
t he governnmental body that has jurisdiction
over the public street or highway; any
rail road operating trains through the
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crossing; any other applicant for a public
grade crossing provided there is in

exi stence an agreenent between the applicant
and governnental body to assume jurisdiction
as a public crossing; or the Departnent,
itself, on behalf of the State of Florida.
Openi ng or closing of public grade crossings
shall take the formof a Final Oder by the
Secretary of Transportation, either
subsequent to adm nistrative hearings
conducted pursuant to Chapter 120, Florida
Statutes, or based upon a voluntary
Stipulation of Parties executed by al
parties, including the Departnent.
Acceptance of any application for processing
by the Departnment shall not be construed as
i ndicating the Departnent's position
regardi ng the application.

120. FDOT has established criteria for determ ni ng whet her
to issue a permt to close a crossing. Rule 14-46.003(3)(b),
Florida Adm nistrative Code, states as foll ows:

(b) dosing Public Grade Crossings. In
considering the closing of a public grade
crossing, the following criteria wll apply:

1. Necessity, convenience and safety
effects upon rail and vehicle traffic.

2. Uilization of renmining routes where
practi cal .

3. Effect of closing on rail operations
and expenses.

4. Excessive restriction to energency
type vehicles resulting fromcl osing.

121. In determ ning whether to approve CSXT's application,
FDOT considered the following: (a) the necessity, convenience
and safety of the Crossing to rail and vehicle traffic; (b)
whet her other alternate routes may be utilized; (c) the effect

of closing the Crossing on rail operations and expenses; and (d)
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whet her excessive restrictions to energency type vehicles wll
result fromthe closure of the Crossing.
122. Al though reasonabl e peopl e nay di sagree over the
preci se details of FDOI’s diagnostic review, it is beyond
di spute that FDOT substantially conplied with its own
procedures, and any om ssions, have been cured by consi deration
of those elenments in the course of the formal hearing.
123. The evidence in this case proved that the Crossing
has significant safety hazards, including but not limted to:
a. The highest nunber of railroad crossing accidents
in Jacksonville, Florida, including several
I nvol vi ng serious personal injury;
b. Mtorists running the gates because of extended
train bl ockages and a general |ack of appreciation

of the nature of sw tching novenents;

c. Potential danger of obstructed trains traveling at
hi gh speeds on the CSXT mai nli ne;

d. Visibility obstructions for notorists who cannot
observe fast-noving freight or Amtrak passenger
trains on the mainline;

e. Approximtely one hundred train novenents daily;

f. Five railroad tracks that cross the road at a
skewed angl e;

g. Motorist frustration over extended train del ays;

h. The proximty of the Crossing to the Mncrief Yard
switching activities;

i. Trains performng different activities on different
rail road tracks at varyi ng speeds;
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j. Pedestrians clinbing between freight cars on a
regul ar basis due to extended train del ays; and

k. A substantial |ikelihood of future railroad
crossi ng acci dents.

124. Cosing the Crossing would enhance its safety. The
benefit of the enhanced safety outwei ghs any possible
i nconveni ence to notorist and pedestrians that may result from
cl osure.

125. The evidence denonstrated there is an existing
reliable, alternate route for vehicle traffic over New Ki ngs
Road and Edgewood Avenue. The alternate route elimnates the
substantial train delays and safety hazards that exist at the
Crossing and the Norfol k Southern crossings. The alternate
route is practical given its mninml additional distance and
time requirenments. Public buses provide pedestrians with
reasonabl e transportation to both sides of the Crossing over the
alternate route.

126. The evi dence denonstrated that closure of the
Crossing m ght cause sone occasi onal inconvenience to
individuals located in the triangle area. Trains wll block
this area nore often if the Crossing is closed. However, the
addi ti onal inconvenience is not significant when bal anced
agai nst the problens of substantial train delays at the Crossing
and the overwhel m ng public safety benefits associated with

el imnating the crossing.
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127. Closure of the crossing may increase the cost of
doi ng busi ness for conpanies located in the triangle. The
record does not accurately reflect the financial inpact on these
conpani es.

128. CSXT does not have a business necessity to close the
Crossing. On the other hand, closure of the Crossing would have
a beneficial effect on rail operations and expenses based upon
the railroad’ s potential liability exposure for accidents. This
exposure is especially significant based on the regul ar presence
of notorists and pedestrians crossing around | owered gates in
front of trains or between freight cars.

129. Finally, the evidence proved that the closure of the
A d Kings Road crossing woul d not cause an "excessive"
restriction to energency type vehicles. To the contrary,
response tinmes for enmergency vehicles have inproved since the
closure in 1998.

130. In tacit recognition of the safety hazards that exi st
at the Crossing, Petitioners argued that FDOT shoul d consi der
upgrades to the traffic control devices as an alternative to
closure. Under Rule 14-46.003, Florida Adm nistrative Code,
FDOT is not required to consider the relative nerits of
al locating funds to upgrade the traffic control devices at a

rail road crossing as part of its crossing closure deterni nation.
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131. FDOT woul d not consider upgrades to the traffic
control devices based upon the existence of signal |ights and
gates at the Crossing. Mreover, installation of a
four - quadrant gate system woul d enhance the danger at the
Crossi ng because vehicles could be trapped in the path of a
train.

132. In this case, Respondents have shown that the closing
of the Crossing effectuates FDOI's policy of inproved safety at
railroad crossings by elimnating, where reasonably conveni ent,
the interaction of notor vehicle traffic with rail traffic.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law, it is

RECOMVVENDED:

That FDOT enter a final order granting CSXT a permt to
cl ose the Crossing.

DONE AND ENTERED this 11th day of February, 2002, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOOD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us
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Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 11th day of February, 2002.

COPI ES FURNI SHED,

WIlliam G aessle, Esquire

W negeart & Gaessle, P. A

219 North Newman Street

Fourth Fl oor

Jacksonville, Florida 32202-3222

Eric L. Leach, Esquire

MIlton, Leach, D Andrea & Ritter, P.A
815 Main Street, Suite 200
Jacksonville, Florida 32207

Scott A. Matthews, Esquire
Department of Transportation

605 Suwannee Street

Mai | Station 58

Tal | ahassee, Florida 32399-0450

Ernst D. Mueller, Esquire

City of Jacksonville

O fice of the General Counsel
117 West Duval Street, Suite 480
Jacksonville, Florida 32202

Harol d A Shafer

Centurion Auto Transport
5912 New Ki ngs Road
Jacksonville, Florida 32209

Janes C. Myers, O erk of Agency Proceedi ngs
Departnment of Transportation

605 Suwannee Street

Haydon Burns Building, Miil Station 58
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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